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Legal analysis of the implementation requirement of “formal independence”
of supervisory board committee members as provided for in EBA Guidelines
1.          Austrian Law
(1) EBA Guidelines on internal governance under Directive 2013/36/EU (EBA/GL/2017/11) and ESMA/EBA Guidelines on the assessment of the suitability of members of the management body and key function holders (EBA/GL/2017/12) (together “EBA GL”) introduce a new requirement of “formal independence” of supervisory board (“SB”) members.

(2) EBA guidelines are not sources of law (not legally binding); the EBA mandate is limited to interpretation and specification of Union law and requires a legal basis in Union Law and in local law implementing EU directives. EBA has no mandate to introduce new legal requirements having no legal basis in Union law.
(3) The Austrian parliament decided not to implement any formal independence requirements for the Nomination Committee as this could result in conflicts with the Austrian company law, in particular with respect to the participation rights of shareholders.

(4) Further in Austria only systematically important banks must have formally independent risk committee members (chair and majority). 

(5) With respect to the requirement of the EBA Guidelines Suitability to have a “sufficient number” of independent SB members, the Austrian law requires significant institutions to have 2 formally independent SB members.

(6) Legal basis is the new provision of § 28a (5a) Austrian Banking Act (BWG) which reads as follows (see document published on FMA -Homepage: https://www.fma.gv.at/en/national/supervisory-laws/)
	“(5a) The supervisory board or any other competent supervisory body of a credit institution as defined by law or the articles of association shall contain: 1. at least one independent member pursuant to para. 5b, 2. in the case of a credit institution of significant relevance pursuant to Article 5 para. 4 or a credit institution that has issued transferable securities that are admitted to trading on a regulated market pursuant to Article 1 no. 2 BörseG 2018, at least two independent members pursuant to para. 5b. Members of the supervisory board, who are appointed to the supervisory board pursuant to Article 110 of the Labour Constitution Act (ArbVG; Arbeitsverfassungsgesetz), published in Federal Law Gazette No. 22/1974, shall not be considered for the purpose of achieving the minimum number of independent members respectively stated in nos. 1 and 2. The obligation pursuant to no. 1 shall not apply to credit institutions, the shares of which are held 100% by an Austrian credit institution and which is neither of significant relevance pursuant to Article 5 para. 4, nor has issued transferable securities that are admitted to trading on a regulated market pursuant to Article 1 para. 2 BörseG 2018.”
(7) The definition of “independent” is provided for in § 28a (5b) BWG based on the definition in the EBA GLs: 
“(5b) Any member of the supervisory board or any other competent supervisory body of a credit institution as defined by law or the articles of association shall not been deemed to be independent, if they: 
1. were in the last five years a director of the credit institution in question or a credit institution within the group pursuant to para. 5 no. 5 lit. a sublit. aa that belongs to the credit institution in question;
2. are a controlling shareholder pursuant to Article 22 (1) of Directive 2013/34/EU or a representative of the interests of the controlling shareholder, even in the case that the controlling shareholder is the Austrian State or an Austria statutory body under public law; 
3. have a material financial or business relationship with the credit institution in question; 
4. are an employee of the controlling shareholder pursuant to no. 2 or have another material business relationship with the controlling shareholder pursuant to no. 2; 
5. are an employee of the credit institution in question or an entity within the group pursuant to para. 5 no. 5 lit. a sublit. aa that belongs to the credit institution in question, unless, a) the member is not part of the senior management pursuant to Article 2 no. 1b of the credit institution in question, and b) the member was delegated to the supervisory board pursuant to Article 110 ArbVG; 
6. were part of the senior management pursuant to Article 2 no. 1b within the last three years within the credit institution in question or an entity within the group pursuant to para. 5 no. 5 lit. a sublit. aa that belongs to the credit institution in question; 
7. were active in the last three years as bank auditor of the credit institution in question or another entity within the group pursuant to para. 5 no. 5 lit. a sublit. aa that belongs to the credit institution in question, or signed the audit opinion, or were active in an advisory capacity to a material degree for the credit institution in question or another entity within the group pursuant to para. 5 no. 5 lit. a sublit. aa that belongs to the credit institution in question; 
8. were a material contractual partner of the credit institution in question or another entity within the group pursuant to para. 5 no. 5 lit. a sublit. aa that belongs to the credit institution in question in the last year, or held a material business relationship with this material contractual partner in the last year; 
9. receive in addition to remuneration for the function of member of the supervisory board of the credit institution or from the financial or business relationship pursuant to no. 3 additional payments of a material amount or other material benefits from the credit institution or an entity within the group pursuant to para. 5 no. 5 lit. a sublit. aa; 
10. were a director or member of the supervisory board of the credit institution in questions for a period of at least 12 consecutive years; 
11. are a close family member pursuant to Article 28 para. 1 no. 5 of a director of the credit institution in question, or a person as defined in nos. 1 to 8. (5c) 
The mere fact that one of the criteria listed in Article 28a (5b) is applicable to a member does not mean that that member must automatically not be considered as not being independent. Instead the credit institution may prove to the competent supervisory authority that despite the existence of the criteria listed in Article 28a (5b) the member of the supervisory board may continue to be considered to be independent. This possibility shall not exist for the first independent member of the supervisory board; they shall be required to fulfil all criteria relating to independence.”
(8) There are no formal independence requirements in Austria for the Remuneration Committee (§ 39c BWG), the Audit Committee (§ 63a (4) BWG) and the Nomination Committee (§ 29 BWG). § 39d (5) BWG provides for as follows with respect to the Risk Committee: “(5) In the case of credit institutions that have been classified as systemically important institutions by the FMA pursuant to Article 23b or Article 23c, the majority of the members and the chairperson of the risk committee shall be required to be independent as defined in Article 28a para. 5b.”
2.     Other EU Countries 
(1) The German regulator Bafin stated that it does not intend to implement the formal independence requirements provided for by EBA: “BaFin intends to comply with the Guidelines by 31.12.2018 except for the provisions on formal independence (GL section 9.3) and the supervisory requirements regarding key function holders (GL para 170 ff.). We see no adequate legal basis for such rules in directive 2013/36/EU (CRD IV). In addition, as regards formal independence, the intended supervisory added value is not evident.”

(2) Also the Spanish regulator does not comply with the formal independence requirements, as the regulator considers them inconsistent with the Spanish national provisions implementing Directive 2013/36/EU. 

(3) Limited application also in France, Latvia, Sweden: https://eba.europa.eu/documents/10180/15718/EBA+GL+2017+12-CT+GLs+Consolidated+Joint+ESMA+EBA+on+assessment+of+the+s....pdf/09131720-6b13-408c-98ef-8b5ba8e63f22
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